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Common mistakes B E
in contract negotiations

and how to avoid them
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'NOTHING TEARS A COMMUNITY APART LIKE A TEACHER STRIKE.
Even the fhreat of teachers walking off the job can leave last-
g scars. That's why collective bargaining is such an important
part of Aserican public education and is even required by
many states o determine the salaries, fringe benefits, and other
‘working conditions of many employees in school organiza-
tions.

Butjust because most school districts engage in collective
bargaining doesn't mean they've leamed (o do it right. Many
school organizations do not have adequate data to make in-
formed decisions, do ot develop sound bargainingobjectives,
and do not have a good bargaining siategy. Asa result, board
‘members and administrators repeat predictable mistakes.

‘These mistakes have serious consequences. Pesson-
el costsin most districts account forat least 75 per-
cent of total cxpenditurcs, and bargaining
agreements often include provisions on such vital is-
sues as pupil-teacher ratios, sff planning ime, and
other standards and practices that impact on the deliv-
ery of instruction and the content of the curriculum.
What are these, common mistakes? Let’s look at a
bakersdozen:

Puting the board af the negoiating fable. Onc of the
‘mostfrequent blunders board members make isto do
the negotiating themselves. This blunder often brings
absolute joy to the teachers unions. Look at i this way:
Board members do not teach. They do not drive buses,
cookin cafeterias, or coachathletic eams. They are not
familiar with the detailed operations of the distrct.
Consequently, school board members tend to negoi-
ate agreements with clauses that have serious adverse:
consequences that they don't fully understand at the
tme.

Furthermore, when board members do the nego-
iating, the district is placed at a crucial stategic dis-
advantage. Many agreements are consummated
under deadline pressure in the early morning hours,

‘when negotiators are fatigued. Teacher represcnta-
tives normally insist that any agreement be ratiied

by the entire teachers organization, but board mem-
bers cannot ethically—and, in some states, cannot
legally—oppose ratification of an agreement that
they have negotiated themselves. So the negotiar-

ing board forfeits s ights to consider atification ina
deliberate, non-crisis atmosphere, away from the pressure of

a deadline and the frustration and dynamics of a negotiations
Board members'interest in participating in negotiations is
usually motivated by curiosiy, good intentions, of the honest
beliefitisthe board's legal, moral,or ethical responsibilty. But
negotistions require a ertain degree of skilland knowledige of
complicated labor laws, scate regulations, and the conse-
quences of past setlements, Certaialy, many board members
can acqire these skills and this knowledge, but the negor
ing table s 2 vry costly place to learn—especially when the
lesson susually thathe task i beterlft o more qualied per-
sonnel. And franky, many board members do not have the per-
sonality aits required for effective negoiations. (Believe me,
thisis s much compliment as it s critcism.)

The mostimportant reason that the board should stay away
from the negotiating table is that negotiations require enor-
mous amounts of time. So much time Is required for both
preparations and discussions that paticipating in negoiations.
weakensa board’s ablity o dots mostimportant ask, which
is policymaking.

Failing o recognize the beginning of negafiafions. School

boards make more costly mistakes in their izl reactions
o negoriations than at any other time. I i not unusus for the
entire course of negotiations to be dominated by board mis-
takes that were made at the very ouset, when board members
were not aware of the consequences of a seemingly sensible,
innocentaction.

Sometimes, for instance, board members agree to prelimi-
nary discussions with the teachers union o define and discuss
theissues. Male no mistake This s the beginning of actual
gaining, and seemingly innocent but damaging comments by
board members at these sessions will be hurled back, out
context,during the formal negotiations sessions.

‘The point is that the board should ot embark on the bar.
gaining process until it seeks advice from someone experi-
enced in negotiations. This will minimize the chance for 2
serious mistake that could prolong or adversely affect ncgot-

ations.

Failing fo give authority fo the negofiating feam. Some
boards recognize the need to stay out of the negotiating
process and establish a negotiating team but fail to give it suf-
ficient authoriy. Consequently, the negotating team must refer
every issue back t the board and does not have the authority.

to agree to anything, excepta few specifics previously ap-
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gotiaingteam, see the sidebar on page 20)

Clearly, 2 board should retain the right to ratify an agree-
ment. But a board should not regard its negotiating team as
mere messengers, relaying messagss from the board to the
teachers and back. The negotiating team must be empowered
to reachan agreement within certain parameters that the team
knows will be acceptable for ratification.

Many boards fear that delegation of authority to negotiate
will mean abication of their decision-making power. This will
nothappen fthe board understands what to delcgate. Gener-
ally, the board should not delegate policy decisions, such as
student-teacher ratio or the length of the work day or work
year, without considerable guidance to the negotiation team.
However, the board should generally delegate the resolution
of administrative matters, such as pay dates orsaff-assignment
process,that involve the effective operation of schools.

For cffective negotiations, the board must give its negotiat-
ing team a realistc idea of the total amount of money itis will-
ing to make available for a settlement and the issucs that are
important to the board. Without this information, the negotia-
tors cannot develop an cfcctive bargaining sirategy that will
producea senlement within the parameters established by the
board.

iling o learn the bargaining language oftheteachers. I is
important for board members to understand the special

language of collective bargaining as the teachers union sesit.
Itis even more important that the public understand it For ex-
ample, when the union cries, “The board is not bargaining in
good faith,” it usually means, “The board Isn't giving us what
‘we want It crucial for everyone to understand the difference
between what s said and what s meant

Union negotiators can be very self-rightcous. When they
say,“Bring in the board,” or “The board.is refusing to bargain,”
they are trying to circumvent—or, better yet, remove—the
school administrators and professional negotiators at the ne-
gotiating table. All 0o frequently, union leaders find 2 super-
intendent or board member willing to come to thei rescue.
Such willingness accommodates the union’s objective, which
isto exhaust or harass the board into concessions.

Circumventing the bargaining feam. In almost every bar-

‘saining effort, particularly when s difficultor prolonged,
either the superintendent or a board member believes that he
or she can talk to several teachers privately to arrange a settle-
‘ment. This is frequently known as the savior mancuver.

‘There are very few instances when such a mancuver is suc-
cessful, and the savior sometimes reveals information that jeop-
ardizes the outcome of bargaining objeciives. The undesirable
consequences can reach far nto the furure, undermining nego-
tiating teams for yearsto come. Future contract négotiations will
be that much harder, because teachers will want to go straight
backtothe savior,or waituntil a new one surfaces, while the dis-
tricts offital negotiatorssit mute with their hands tied.
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The board must speak with a unified voice, both publicly
andatthe bargaining able. Circumventing the bargaining team
prolongsthe resolution of a contract and confuses teachers by
holding out hope that a better settlement might be achieved
outside the formal process

Permitting unions fo define the comparison base. One of the

most important influences on the negotiating process is
the wages and benefits of surounding districts. The closer
these comparison districts are to a school district, the morc
they willinfluence the scttlement in that district. Comparisons
are particularly crucialin public education because school dis-
ticts bargain in 2 political 2s well as an economic environ-
‘ment,and neither the school board nor the employees want
o feel cheated.

A school board that pays more than a nearby district for
supplics and equipment faces criticism for waste and extrav-
agance. The value of teachers i, of course, not standardized
as preciscly as scissors, crayons, or paper, but it is neverthe-
less difficult to demonstrate meaningful differences in saff f-
fectiveness between school districts, Clearly, taxpayers do ot
differentiate or distinguish the staff of one district from anoth-
ex.Forthis reason,  school board that pays teachers substan-
wally more than the going rate in the area, or pays teachers
beyond the economic demographics of the community, isks
political retaliation. Minor differences usually are ignored or
‘can be safely explained away; mafor differences cannot be so
casily rationalized and are notlikely to be ignored

‘The same pressuresare at work on the teachers’side. Obvi-
ously,every union negotiator would like to win as much as pos-
sible from the school board. In most cases, however,
negotiators are not so much concemed with achieving a vic:
tory asthey are with avoiding defeat. Thats, the union wants
toavoida settlement thatis visibly inferior to other setilements
inthe immediate area

Togetas much as possible from the board, the union nego-
tiator attempts to demonstrate how disadvantaged his of her
‘consituents are. When agreementis reached, however, the ne-
‘gotiator must iry o portray it 2s 2 victory, which means cm-
phasizing how the teachers have fared betier than their
‘counterparts in neasby districts. Thisis not always asy 10 do.
A good union negotator frequently has to tell the district ne-
gotiating team what a otten deal they have offercd, then walk
into the next oom o tellteachers whata terific contract they
are gerting

Districts need to realize how importanttis to define the ap-
propriate comparison base. Teachers will define a comparison
base that, most frequently, willinclude the highest-paying dis-
tricts or those with the most generous setlements. District ne-
gotiators need to know whether these comparisons are fair,
whether they are competing with the comparison disticts for
teachers, and whether the comparison districts have compara-
ble socioeconomic characteristics. OF course, disrict negotia-
tors shovld define the comparison base thatis most favorable
tothe board's positon.
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ers don'twork a fullday or a fullyear —iriate teachersand
heighten their antipathies so predictably that saying these
things i like waving a ed flag in front of a bull These inflam-
‘matory remarks will unify teachers against the district.

‘There arc far t00 many instances when setlements have
been delayed or strkes provoked s result of indiscriminate
comments that have infuriaed teachers. I fact, many profes-
sional negotators have urged board members o withhold any
‘comments during negotiations simply out of fear that an ill-
considered comment might impede and hinder the negotia-
tions process.

Being willing fo negoliate evory union demand. The chief ne-

gotiator for the teachers union will come up with ever-in-
creasing demands, many of whichare not germane to the local
circumstances but instead might represent statewide union ini-
tiatives. This is the job of the professional negotiator for the
teachers, and it the way the union justifes its existence o ts
‘members. Upping the ante every yearis standard practice.

Iis important to realize that very few of the union’s pro-
poseditems are serious;the job of the negotiating team and the
boardis to ferret out those that are truly rockcbottom demands.
One way to do this s to make the union representatives justify
very proposalthey make. Documenting the reasons for every
proposal i such a formidable task that thelist of issues usual-
Iy shrinks raplly. Even iftems don't disappearaltogether, the.
‘amoun of documentation behind each item wil eveal the sig-
nificant issues.

Another way (0 detegmine the union's rue priorities s ©
package proposals. The district's negotiators should include
only those tems n package proposals that they believe are im-
portantto the local eachers and that the board i wiling to ne-
gotiae: This approach is much more effective than negotiating
item by item in 2 piecemeal fashion. The package method wil
force the union o focus on tspricrity items and help the board
smoke out featherbed proposals.

Foiling Yo diferentiate rheforic from redlity. Union rhetoric
ofien cannot withstand the test of reality. Many union pro-
posals that are designed to benefitteachers are masked infan-
guage that professes concer for the education or safety of
students. Unions also mask proposals designed to improve.
conditions of employment with thetoric that promotes the
jew that teachers can do 1o wrong,

Unien proposals on leave policy, forinstance, ofien include:
clauses that enable teachers to be absent from work with no re-
qirementto demonstrate that the time was used forits desig-
nated purposes, and unions willfrequently demand that any
requirement for a minimum number of hours on the job be
cropped-—school boards should simply trust the teachersto get
their jobs done. When a board responds to such proposals by
insisting on safeguards against abuse, the position ofthe board
is often characterized by union shetoric asan attack upon the.
integeity or professionalism of the teachers.

Be wary of union demands thatare rationalized in terms of
concern for students or the professionalism of teachers. De-
spitethe factthatsuch argumentsare difficult 10 0ppose, a rea-
sonable perspective will generally reveal the absurdity,
impracticality,or myth of the union sheforic.

() kg e b oo son here s vty frvsmson
with the prolonged process of negotiations. Many.
boardsare inclined to putheir bestoffer on the table atthe our-.
set of negotiations to avoid the time and the expense of nu-
merous meetings. Howeve, no effective unlon negotiator is
going o snap up the board's firstoffer—ever. Were heorshe o
dothat, the union members would begin to wonder why they
needanegotiatorand why they pay such substanilal ducs. And,
for that matter, neither would the board wan t© agree imme-
diately o the inial demands of the union. Both sides need 0
demonstrate o thelr respective constituencies that they have
fought the good fight
Itis important to remember that the essence of collective
bargaining is discussion and compromise. Both parties to the
negotiations need to feel that they have gone through the
whole process.If you try o skip steps to hurry things along, 2
semlement will not be achicved any sooner. In fact, a skilled
union negotiator will use the last best offer of the bord as 2
starting point 1o extract concessions.

1 7 s torsches intra-board conflict. Disagreement

within, rather than between, bargaining teams can be
one of the greatest difficultes of collective bargaining, Every
experienced negotiator—whether on the management side or
the union side—can ite cascs where disagreements within the
team, ofien over salary o fringe benefis, were more difficul
o resolve than the dissgreements berween the fwo teams.

Itis generally wise to not let the other side know about in-
temal differences. The reason is fairly obvious: A skillful ad-
versary can exploit the divisions, The chances for a successful
outcome to negortations are inereased i the board can resole
internal differences o, at the very least, not divulge or com-
‘munieate them to the union.

1 2Ampﬁng ambiguaus solutions. Both sides know it is

much easier to accept an ambiguous solution than to
continue negotiating the details of a sensitve Lssue. But expe-
rienced negotiators never forget thatthe distict must admins-
terthe contract that has been negotiated.

When determining how vacant positlons will be filled, for
instanee, both sides might agree that “seniority will prevail if
allthingsare equal as determined by management.” What does
this mean? That seniority prevails unless there is overwhelm-
ing evidence of the senior candidate’s incompetence or un-
suitability? Or that management's decision wil not b arbitrary.
and capricious?

IF such ambiguities do get into the contract, make sure that
the negotiating history supports the board’s view s to what
the language means. I tht is not possible., then it might well
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despite the immediate dificulies of doing s,

] 3 i th modicto, eciaion s uualy acmped

‘when an impasse has been reached in the bargaining
process. In many cases, the parties must agree on the need for
4 third party (o asistin negotations. Site govemments oftcn
provide such assistance.

‘The role of the mediaor is advisory, which means the me-
diator has no authority to dictate a settlement. The mediator
‘will anempt o gain the trust of both partes, ofien by meeting
‘with both parties separately and anempting to ascertain what
concessions each party might be wiling to make to reach an
agrecment Itis important o understand that mediators gerier-

ally communicate any indications of possible concessions to
the other side. Such a premature disclosure might compromise.
bargaining straiegy.

Sobe carcful what you say in the presence ofa mediator—
oranyone else,for that matter. Even if you're not stting atthe
bargaining tsble, you can be sure that teachers unions are ls-
tening and watching for information they can use in negotia-
tions,

Denny G. Bolon (dbokonGojsd.com, chiel business offcal of
the Owen J. Roberts School Distict in Pofisiown, Pa., i pastpres-
ident of he Associaion of School Business Offcals Inermotioncl
(and an intemationally recognized autheriy on school finance

Who should be on a school disticts negositing feam? The
superintendent? School board members2 The schoof's chief fi-
noncial offcer? Principols? A professional negotialor?

In general, the superintendent should not be part of he
team fhof negolictes teacher conftacts—and neither should
school board members, who need to keep cool heads for re-
viewing and raffying the fincl ofer. The superiniendent and
the board shoud be kept inormed throughout he proceed:
ings ond should provide direcion o the feom wihin guide-
lines set by the board.

The supsrinendent shauld be available, but not necessarlly
prasent in the building, during negofictions sessions. This dis-
fance and remoteness enables the superinendert fo preserve
o professional reltionship with teachers fhat i ot eniangled
and complcaled by negofiations

The most difficull decision in many disticts concerns
‘whether o employ o ouiside negoliatr. On the one hand,
bringing in @ professionol negator alows he board Io pay
for the technical experise i needs—no mre, no less—and
Gan be compored o using the senvices of o bord counsel, an
investment adviser, or an archiect. Hs loo expensive for most
disicts o refoin fhese senvices on an ongoing bass, and an
cuiside negolicior bings broader negoiiaing experience and
perspeciive o counler he professional expertse and re-
sources provided by the site’s eachers union.

The main disacvantage 1o using an outside negoictoris
that he o she does not know the ditict. This can be miligat
ed by employing the some individual fo negolio subsequen!
contiacs and o handle angoing labor ssues such os griev-
ances and arbitalions. Over fim, an ouiside lobor relaions
person can develop familarly wih the distic,

ocal expertise can oso come from distict employees on
the negaliating team. In making appoinimen's fo he feam, the
school bord shauld urn o usied employees who are ikely
to siay with he distict, 0s @ way of providing conlnuily n ne-
gotiafions and conliact management. h oddiion, the board

Selecting the members of your team

nd sechnology.
—

should appoint employees who have good fudgmen, knowk
edge of the school sysiem, and speciic technical expertse,
such o the abilfy o assessthe financial impact o contract
proposols. Consider inclucing te disrics chiel busines off
ciol, direcor of human resources, dfector of cuticulum and
instruction, and a building principol.

1 recommend having ot fecs! o, and no moe than five,
people on  negoraling leom. Wil there i no perect size,
s obvious thal the smaler the team, the easier it will be 1o
reach agreemeni, both wilhin he feam and wih the leacher
team. Hoving fewer people means less ime spent in caucus,
fess confusion, and less need for forml procedures. But he
smaler the team, the greater he danger of @ serious misigke
in negofiations. Even the most knowledgeable and exper-
enced adninistolors might be unaware of o paricular school
siution tht should offect her response fo teacher proposals

To miligole the possibliy of misiakes, he negoliting team
must horoughly explore ol eacher proposals wih manoge-
ment o, inchding building principals. One way 1o do that
510 hove experts on hard for consulation when necessary.
For example, it might be advisable fo have payroll siaff or
special educaion personnel availoble during negoliction ses-
sions 0 provide immediate nformation on specifc issues

But remernber that acminisrolors and negolictors are ex-
pensive resouices. In oo many cases, boords end up divert
ing thousands of dollars in odminishive fime and
prolessional fees lo negoliafe lems that cost st a few hun-
cred dollors.

No matier how big the feam is, youTl probably whitle it
Gown a3 you approach e end of negoliaions. When it gets
down fo crunch ime in contract negoliations, cfen the most
effecive procedure is 1o have just o o three members of
och team negoliote. Make sur each team has of least o
members, s o sofeguord ogoinst misiakes in udgmen, im-
precise language, o fauly calculations thot can sasly occur
in a ense environmen!.—D. G5,
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